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Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on March 
04, 2008 has been entered. 

2. Per applicants' request, claims 8,10 ,13-14,18, 24-33, and 39-48 have been 
amended. 

Claim Rejections - 35 USC § 101 

3. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

4. Claims 8, and 10-12 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. 

With respect to claim 8, this claim recites a monitoring apparatus that comprises 
of a message receiver at a central server(soffware) that receives a first message from a 
remote first site, a tester at the central server(soffware) that determines if the value 
received in the first message is acceptable, and an alerter(soffware) at the central 
server that provides alerts if the value is not acceptable. Although Applicant defines 
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functional descriptive material, Applicant has not disclosed the functional descriptive 
material being embodied on computer readable media or being executed by a 
processor or some form of hardware. Thus, all of steps of claim 8 can be implemented 
using software means only (i.e. computer programs per se) that does not require the 
use of hardware to execute on. 

As a suggestion, Applicant could add the phrase, "a processor" to the body of the 
independent claim to overcome 101 rejection. 



Claim Rejections - 35 USC § 102 



5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the basis for the 
rejections under this section made in this Office action: 

6. A person shall be entitled to a patent unless - 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 
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7. Claims 8,10-18, 24-33, and 39-48 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Luzzi. (U.S. Pat 6,321,263) 

Independent claims 

With respect to claims 8 and 13, Luzzi discloses a system for monitoring software, 
comprising: 

a central computer;(Col 12:5-15, "...a remote central repository...") 
a monitoring apparatus installed in the central computer;(Col 15:15-25, "...a monitored 
application program..."), wherein the monitoring apparatus includes a message receiver 
to receive a first message from a first site remote from the central computer,(Col 14:10- 
17, "...the timer mechanism. ..on the initial service request...") the first message 
including a first value for a first metric,(Col 14:19-25, "...availability and response time 
are key metrics...") a tester to determine if the first value is acceptable, (Col 14:64-67, 
"...the probe 201 further performs threshold comparison operations...") 
and an alerter configured to provide an alert if the first value is not acceptable; (Col 
15:1-10, "...an alert signal is generated...") 

a first computer at the first site;(Col 9:59-67, "...a session with the server computer) a 
first probe installed in the first computer; (Col 9:59-67, "...the services of the application 
program...") 

and a network connecting the central computer and the first computer. (Col 12:10-16, 
"...and remote on the network...") 
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With respect to claim 24 and 39, Luzzi discloses a Computer-readable storage media 
containing a program to use a monitoring apparatus, the program comprising: (Col 15:5- 
20, "...AM A probe...") 

Software at a server to receive a message; (Col 14:10-17, "...the timer mechanism. ..on 
the initial service request...") 

Software at the server to determine a first value for a first metric for a first site from the 
message;(Col 11:20-35, "...have exceeded such pre-defined performance criteria...") 
software to determine a first value for the first metric for a site from the message; (Col 
12:28-40, "...signaling the violation of pre-defined performance criteria...") 
software at the server to determine if the first value for the first metric for the first site is 
acceptable;(Col 1 1 :28-35, "...A determination that one of these pre-defined 
performance criteria has been violated...") 
and 

if the first value for the first metric is not acceptable, (Col 14:64-67, "...the interface- 
based predetermined performance criteria have been violated...") software to display an 
alert that the first value for the first metric is not acceptable. (Col 12:35-43, "...an alert 
signal will be generated by the AMA probe and forwarded to the alerting mechanism...") 

Dependent claims 

With respect to claim 28, the rejection of claim 13 is incorporated and further, Luzzi 
discloses that determining if the first value for the first metric is acceptable includes 
determining if the first value for the first metric is within a range of acceptable values. 
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(Col 11:14-30, "...pre-defined performance criteria may include such metrics as 
maximum....") 

With respect to claim 10, the rejection of claim 8 is incorporated and further, Luzzi 
discloses that the tester includes: a plurality of filters, each filter determining a range of 
acceptable values for a metric; (Col 1 1 :14-34, "...the pre-defined performance 
criteria...") 

and a selector to select the first filter from the plurality of filters based on the first metric 
in the first message. (Col 11:14-30, "...pre-defined performance criteria may include 
such metrics as maximum....") 

With respect to claim 1 1 , the rejection of claim 10 is incorporated and further, Luzzi 
discloses that: the plurality of filters includes at least one filter defining a range of 
acceptable values for the first metric associated with a site; (Col 11:14-30, "...pre- 
defined performance criteria may include such metrics as maximum....") 
and a selector to select the first filter from the plurality of filters based on a first site in 
the first message. (Col 1 1 :14-30, "...pre-defined performance criteria may include such 
metrics as maximum....") 

With respect to claim 12, the rejection of claim 8 is incorporated and further, Luzzi 
discloses comprising a log, the log including an entry corresponding to the first 
message. (Col 12: 28-35, "...signaling the violation...") 
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With respect to claim 14, the rejection of claim 13 is incorporated and further, Luzzi 
discloses the system further comprises: a second computer; (Col 12:1-15, "...on the 
server computer...") 

and a second probe installed in the second computer; (Col 12:1-15, "...including the 
AM A probe...") 

and the network connects the central computer and the second computer. (Col 12:1-15, 
"...and remote on the network...") 

With respect to claim 15, the rejection of claim 13 is incorporated and further, Luzzi 
discloses that the first computer includes a software package; (Col 10:5-15, "...by 
monitoring an application program... ")and the first probe monitors the software 
package. (Col 15:5-20, "...AMA probe software. ..to a monitored application program...") 

With respect to claim 16, the rejection of claim 13 is incorporated and further, Luzzi 
discloses that the first computer includes a database; (Col 12:10-20, "...central 
repository... ")and the first probe monitors the database. (Col 12:16-27, "...an multiple 
monitoring implementation,...") 

With respect to claim 17, the rejection of claim 13 is incorporated and further, Luzzi 
discloses that: 
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and the probe includes: a first sensor to capture a first value for a first metric; (Col 
12:28-40, "...signaling the violation of pre-defined performance criteria...") 
and a message generator operative to send a first message to a central site, the 
message including the first value. (Col 12:60-67, "...an application availability-based 
alert signal...") 

With respect to claim 18, the rejection of claim 13 is incorporated and further, Luzzi 
discloses that the first computer includes an e-mail server to generate a message from 
the first probe to the monitoring apparatus. (Col 1 1 :45-55, "...the network address of the 
target server...") 

With respect to claim 25, the rejection of claim 24 is incorporated respectively and 
further, Luzzi discloses comprising, if the first value for the first metric is acceptable, 
logging the first value for the first metric. (Col 4:35-45, "...program metrics...") 

With respect to claims 27 and 42, the rejection of claims 24 and 39 are incorporated 
respectively and further, Luzzi discloses that determining if the first value for the first 
metric is acceptable includes comparing the first value for the first metric with at least 
one acceptable value. (Col 1 1 :14-30, "...pre-defined performance criteria may include 
such metrics as maximum....") 
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With respect to claims 28 and 43, the rejection of claims 24 and 39 are incorporated 
respectively and further, Luzzi discloses that the software to determine if the first value 
for the first metric is acceptable includes software to determine if the first value for the 
first metric is within a range of acceptable values. (Col 1 1:1-28, "...A determination that 
one of these...") 

With respect to claim 29, the rejection of claims 24 is incorporated and further, Luzzi 
discloses that receiving a message includes: accessing the first value for the first metric 
by a probe; (Col 18:15-25, "...for accessing data stored in the repository...") 
generating the message by the probe; (Col 11:28-40, "...to generate an alert signal...") 
and sending the message to the monitoring apparatus by the probe. (Col 15:5-20, "...to 
a monitored application program...") 

With respect to claims 30 and 45 the rejection of claims 29 and 44 are incorporated 
respectively and further, Luzzi discloses that sending the message includes: delivering 
the message to an e-mail server by the probe;(Col 18:15-25, "...the session established 
between...") 

delivering the message to the monitoring apparatus by the e-mail server. (Col 12:28-43, 
"...an alert signal will be generated by the AMA probe...") 

With respect to claims 31 and 46 the rejection of claims 29 and 44 are incorporated 
respectively and further, Luzzi discloses that accessing the first value includes 
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accessing a software package by the probe. (Col 10:5-15, "...by monitoring an 
application program...") 

With respect to claims 32 and 47 the rejection of claims 19 and 44 are incorporated 
respectively and further, Luzzi discloses that accessing the first value includes 
accessing a database by the probe. (Col 18:15-25, "...for accessing data stored in the 
repository...") 

With respect to claims 33 and 48 the rejection of claims 29 and 44 are incorporated 
respectively and further, Luzzi discloses that generating a message further includes 
generating the message by the probe, the message including the first value for the first 
metric and an identifier for a site of the probe. (Col 1 1 :28-40, ". . .to generate an alert 
signal...") 

With respect to claim 40, the rejection of claims 39 is incorporated and further, Luzzi 
discloses if the first value for the first metric is acceptable, software to log the first value 
for the first metric. (Col 1 1 :1-28, "...A determination that one of these...") 

With respect to claim 42, the rejection of claims 39 is incorporated and further, Luzzi 
discloses that the software to determine if the first value for the first metric is acceptable 
includes software to compare the first value for the first metric with at least one 
acceptable value. (Col 11:15-35, "...The pre-defined performance criteria may 
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With respect to claim 44, the rejection of claims 39 is incorporated and further, Luzzi 
discloses that the software to receive a message includes: 

software to access the first value for the first metric by a probe; (Col 1 1 :20-35, "...have 
exceeded such pre-defined performance criteria...") 

software to generate the message by the probe; (Col 12:28-40, "...signaling the 
violation of pre-defined performance criteria... ")and software to send the message to 
the monitoring apparatus by the probe. (Col 1 1 :28-40, "...to generate an alert signal...") 

Response to Arguments 

8. Applicant's arguments filed on February 1 1 , 2008 have been fully considered but 
they are not persuasive. Following is the Examiner's response to Applicants' arguments. 

With respect to claims 8,10-18, 24-33, and 39-48 Applicant essentially argues 
that Luzzi et al. does not anticipate the features of this claim because Luzzi et al. does 
not teach or suggest the features of receiving a message from a first site and sending 
an alert message if the value in the message is not acceptable. 

In response, the Examiner disagrees, Note Col 5:24-40, it is here that Luzzi 
teaches that a set of parameters or probe configuration information are established at 
the client computer in recording the performance of an application program. The client 
computer probe(cenfra/ computer) is configured to send service requests or messages 
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to the server computer(//rsf site) to request the performance of the application services 
by the application program that resides on the server computer that is different from the 
client computer. In addition, the Examiner Notes Col 1 1 :14-35, it is here that Luzzi 
discloses that the AMA probe determines whether any pertinent elements of the 
completed transaction including the service request and the corresponding response 
have exceeded any such pre-defined criteria or guidelines and if so the AMA probe will 
generate an alert signal that will be sent to the alerting mechanism. Therefore, Luzzi 
does teach the features of receiving a message from a first site and sending an alert 
message if the value in the message is not acceptable. See also col. 25, lines 4-55. 

Regarding claim 8, Applicant essentially argues that Luzzi et al does not allow data to 
be collected at one site and analyzed at a different location. 

In reply, the Examiner disagrees, Note Col 12:15-30, it is here that Luzzi et al teaches 
that the AMA probe, which is located at the central computer, may be instructed to 
monitor multiple application programs either on the same or on different server 
computers. In addition, the Examiner Note Col 1 1 :14-35, it is here that Luzzi discloses 
that the AMA probe determines or tests whether any relevant elements of the completed 
transaction including the service response from the application program located on the 
server computer has exceeded any predefined criteria and if so the AMA probe which is 
located on a computer that is different from the server probe(e.g. See Fig. 2 element 
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203 APP PGM) will generate an alert signal to an alerting mechanism to signal a 
violation of predefined criteria. See also col. 25, lines 4-55. 



Conclusion 

9. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

1 0. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MARK P. FRANCIS whose telephone number is 
(571)272-7956. The examiner can normally be reached on Mon-Fri 8:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Lewis Bullock can be reached on (571 )272-3759. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Mark P. Francis 
Patent Examiner 
Art Unit 2193 



/Lewis A. Bullock, Jr./ 

Supervisory Patent Examiner, Art Unit 2193 



